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di{®fQ© tn wta wtn§wfaqa3vq©myav8 ga w& tB vfR qwfIMdit
qaTqVq©©q afbTO tawlt8 mEllOw aT&qqvq6vvn©Tr tl

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

mm mwH vr Sq&Hr aT&qq

Revision application to Government of India:

(,) $# mriM !!@ af8fhm, 1994 :8 mtr am IN 'tarq -R gRaf $ gTi i Tim gmT nI
39–mtr th gWq qtqcn a 3fWfe !qftwr GIT&qq 31=fR ©ft©, UVa W=HT! fBm #3Taq, WII@
fbrm, dejl gfba, dRl= th vw, &q nnt, q{ ftHt : 110001 nT dt aTqi mfR I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, .Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed bY fiFSt

proviso to sub-section (1) of Section-35 ibid :

ai) Rfi Ha tA6Tfq tB nHa + av tHt 8TfhFRV++RFaWWTR qT WWWWM + IT
fbqt w€nH + FIt bjual J11 q + vra a alt sq vnf q, yr fh© WWW qi 'Wn + qT& 76 RTa
@TVaT+ + vr Rnli’q„6jJjtq +'6t vr@ dl 9fha a €1vTq $ sTI

(ii) in case of any loss of goods where the loss occur in transit from 9

=******"***T”**;"'='<gg>$’"'another factory or from one warehouse to anojher during the course yP
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@) uw =B gTn fb# vv vr gtr $ fbifRa naVtvr mm tbfBfqMT q®Hh q@ @#
maw-sMr© quB tEfl#'8 HBa +\dvHetFvr§t -mus vr gen +Wi6 }1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(a) vfl q!@B©rQfTaTq fbi fIn 'walk ww MT nVq q+) fhM M -rn vr© al

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

dfhIBKnq=6tsnra 3@ntB!=Tamtbfdv qt @PdfRe nq qIn{}3h ti aT&
aT gn vm Pt fhm =b-!aTMB aTscM anita tB gTa qTfta tit nw qt vr vn q iBm
af©fqm (+2) 1998 gm r09 gm fqqq© fhq 'TV al

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1 ) adhl WiTH q@ @la) fhmEME 2001 tb fhm 9 + 3f?Hfe fBfqffe gw Hwr vl–8 g
a TRa +, tRu aiP 8TRMiu}®RR+f© eas HE $ '$MId–atHe MM
aT+r =B d–a 9fhl tB nrel sfere aTt@ fhm vrqr wfM Mph vm war gnr !al ?fM

=b date ww 35–€$Mte $tzBTTan tb ww tB mw €t©F–6 mars $tgfB–q+t #{t
TERRI

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIC) and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 ChaIIan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ftfBRSS aT8qq EF VI=1 Mf dns log Vcr ara wr8 qr we ©q stat wM 200/–=ft©
qfT©Tq EM aN 3irag+wqv©q BHam ewra dalooo/–t&=$tsTlnTq tBI aRI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

MbIT !!GE =Ml ©nra saF vi arT VV wltdki WT:ITf%FWT tb vfa wIt@–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) tb#1 WiTH ?!@ atQfhn 1944 tBI vm 35–a/35–g th dnfa:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(n) 3=mfafbaqfWq 2G) a $ GmT asuH tBa8ra tOwfta, wit?itF nwa qHbT ql@
adM BRrqq q@ vi Mrmv aNtetRi RiTvrfePwrMs) dt qfiTn agRI dtfBErr. ©§qjrqrq

q 2-''qTHT, RslITd Hq , aHa ,PRtRqFR, a6rIR®Tq–380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

::: FI::r,BahumariiFhawpn, AsaMF} Girdhar Nagar, Ahmedabad 23 q?9fVTn\case of appeals
other than as mentioned in para-2(i) (a) above. /P== =4

(;}[;:::-;:::
\\il:* y=:S )}]

L \__,,F/{+ ': . .;Y

# +//



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) qft SWaT&W + of qa aTtVit aT wn&H StaTe mTV#Fqg3fTqHtBfh=$t6®T qjTTUTU

w{cm Or a MIT &mr dTftq gn aw tb sta~sq 'it fh fRa qa aTa $ wig tE faR
qwf+eifa wftefhr ®KnfeWWT td TcB inIta vr tBdhi vv©H tnt RO aIT+qq fMri arar gl

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that thd one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urwaq !!@afWn 1970 qqn+?ifha tA aMr–1 th atmfa fqqffta fb! aEmi sm
SiT&a liT waTt?T qwf@ifR fbbq Hf%rTO th aTt?t g e v&B tft- vo ;ahn %.6.50 q8
©wrqr8© qm few mrr dqT qTftq I

One copy of application or O.i.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) lq dtI xHfbaqFTattdfhfwi @qaa fhFit$t3hr,ftWnaTtBf§a fhawnr tIa
XibiT !!@ tBdkl vwra gar vcr MrT@ an{tdkl ®mfhnwr (©NltfBf©) fhm, 1982 + fqfta
iI

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1u WTF ?!@ #aT aBaqq ?! wE Ff +qr@ aMg WTr©©®@,a
9fRacnd) tB ;tFTa + $,fdIqi.1(D,mana Rd is(Penalty) WT 10% IfwIT@rn
afqqFf}l§TaTfb, afiMaq qd HIIT lo @aT HrT } I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

bqRiBBITE qI@ Gil 8qT@ bGiaffl qTttm @TT ’ V&i qq IINT’(Duty Demanded)-
a. (SecHod®srrD#a®fqWaTTfh;
I- f@aqae+lie#fBedttTfqT;
w §qBe#fBethMtbtqm6b6®@Inf%.

+ q§qdHqr'dMeFR?r+q§aqdHqrqRgan q,wftvn@@ @+&fhqqgadv+rfMqqr
e

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY confirmed bY

the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Crecjit !Rujesx

qnGnaabVfgGnfta yIn+<utb&qHqdq@N 312nT W qr @gf&ZTfBadafh®NqqB®81 10%

VTaT;’VIGhad bqet@SRqT%dag@8& 10% %;mqqrqRqTnVael

£:=8:£'!HZ iSEg:S”"”"'~-"’~"'€e§3y""
In view of above, an appeal against this order shall lie before/t.A

10% of the duty demanded where duty or duty and penalty are F@
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F.No. GAPPL/ COM/ STP/3528/2023-Appeal

ORDER iN APPEAL

The present appeal has been filed by Sh. Aswhin Kumar

Ramniklal Vyas, B-24, A\rani Park, Nr. Vishwamitra Society,

Vejalpur Road, Jivrajpark, Ahmedabad– 380 051 (hereinafter

referred to as the “the Appellant’) against Order in Original No.

267/WS06/AC/KSZ/2022-23 dated 15.02.2023 issued on

16.02.2023 hereinafter referred to as ”the impugned order”]

passed by the Assistant Commissioner, CGST, Division VIII,

Ahmedabad South (hereinafter referred to as “the adjudicating

authority”) .

2. Briefly stated, the facts of the case are that the Appellant

were registered with Service Tax department under Photography

Service having Service Tax Registration No .

ABOPVS8172HSTOOI. As per the information received from the

Income Tax Department, the Appellant had declared less

taxable value in their Service Tax Return for the F.Y. 2015-16

and 2016-17 as compared to Service related taxable value

declared by them in their Income Tax Return. Therefore they

had short paid service tax on differential value of income shown

in ITR and STR. Therefore, the Appellant were issued Show

Cause Notice bearing No. CGST/WS0802/O&A/TPD(15-16)/A
BOPVS8172HSTOOI dated 21. i:2.2020, wherein it was proposed

to

a) Demand and recover an amount of Rs. 6,90,181/- for the

F.Y. 2015-16 under proviso to Sub Section (1) of Section 73

of the Finance Act, 1994 along with interest under section

75 of the Finance Act 1994 (hereinafter referred to as 'the

Act') .

Impose penalty under the provisions of Section 77 and 78

of the Act
b)

t\ r
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3. The SCN was adjudicated ex-parte vi(ie the impugned order
wherein:

a)

b)

C)

The demand of service tax amounting to Rs. 6,90,181/-

was confirmed along with interest.

Penalty amounting to Rs. 6,90,181/- was imposed under
78 of the Act.

Penalty amounting to Rs. 10,000/- was imposed under

77(2) of the Act for failure to assess the tax on the services

provided by him and furnish ST-3 return.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> SCN needs to be based on the principal of natural justice.
The OIO has not taken into consideration that the SCN has

been issued merely based on the data from the income tax

Department. No further investigation has been done by the

Service Tax department and no opportunity was provided before

the issuance of SC:N. In support reliance is placed in the case of

case law of Uma Nath Pandey Vs State of UP 'reported at 2009

(237) ELT 241 (S.C.) explaining meaning of natural justice. It

was held in that order that hearing should be given to each
assessee .

> No. investigation was done by the department and OIO is
passed based on the basis of SCN which is issued merely based

on third party data of Income tax Department.

> Personal hearing letter issued by the department were not

received by the appellant. Therefore OIO has been issued

without providing the appellant the opportunity of being heard

and the same is in violation of principal o;f__nat)nal justice.

‘

\_ #
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> Demand is barred by limitation and hence extended period is

not invocable. It is necessary that there must be suppression of

facts or willful mis-statement with intend to evade payment of

tax for invoking extended period of limitation. The department

has failed to substantiate the intention to evade payment of tax

at the end of appellant so extended period cannot be invoked. In

support the appellant relied on the case of case laws of

Uniworth Textiles Ltd. Vs. Commissioner of Central Excise,

Raipur 2013(288) E.L.T. 161(S.C.) and the case laws of Anand

Nishik:awa Co. Ltd. Vs. CCR, Meerut, 2005 (188) E.L.T,. 149

(S.C.)

> No positive action shown by the department relating to
intention to evade payment of taxes at the end of Appellant. The

Appellant places reliance on the following decisions: (1.)

Continental Foundation Jt. Venture V. CC:E, Chandigarh-I,

2007 (2160E.L.T. 177 (S.C.) (2.) CCR, .Mumbai IV Vs. Darnnet

Chemicals Pvt. Ltd. 20074 (216) E.L.T. 3 (S.C.)

> The OIO has erred in imposing Interest U/s 75 and Penalty

U/s 70, 77(1), 77(2) and 78 of the Finance Act, 1994. As the

Appellant is not liable to pay Service Tax they are liable to pay

Interest and Penalty. The Appellant relied on the case of

Pratibha Processor V. Union of India [196(88) ELT 12 (S.C.)

wherein the Honl)le Supreme Court held that in tax matters,

Interest is not liable to be paid if there is not liability to pay tax

itself. Penalty Under Section 78 of the Act cannot be imposed

subject to the condition of fraud, suppression of facts, willful
mis-statement, etc. with an intention to evade service tax.

Penalty U/s 78 of the Act. Can be proposed only when any

assessee commits any positive act for evading service tax. mere

failure to disclose or declare would not amount to 'suppression’.

Reliance in this regard is placed on the case of Anand Nishikawa

Co. Ltd. V. Commission of Central Excise, Meerut (Supra). It is

submitted by the Appellant that they did not commit any
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positive act for evading service tax. Therefore Penalty under

Section 78 of the Act is not imposable.

> The Appellant availed threshold exemption limit for 2015-
16. The Income shown in the SCN as well as OIO is of Rs.

25,36,545/- is total income of sale of goods as well as service,

due to some error all the income has been reported in sale of

service. However, service amount to Rs. 8,05,890/- and the

sale of goods amount to Rs. 17,30,655/- which makes total of

Rs. 25,36,545/. The Appellant have submitted the P & L

Account of F. Y. 2015-16 which makes evident that their actual

service income is Rs. 8,05,890/-, which is less than Rs.

lO,OO,000/- and eligible to claim exemption as per Notification

No. 33/2012-ST. To claim the exemption of said Notification

income for 2014-15 has to be less than Rs. 10,00,000/-. The

Appellant have submitted the P & L Account of 2014- 15 which

states that their service incorne for the said year is Rs.

6 ,88,545 / - which is less than basic exemption of

Rs.10,00,000/-. So, the Appellant have not taken the Service

tax registration as small service providers have been given

relaxation through Notification 33/2012-ST dated 20th June,

2012. For F.Y. 2016-17 the Appellant have already paid the

service tax with interest and penalty for F.Y. 2016-17 demand

raised in SCN amount to Rs. 21,49,216/- out of which they

have actual sale of service of Rs. 11, 19,696 (which is inclusive

of ST) and actual sale of goods amount to Rs. 10,29,520/- as is

evident from P&l of 2016-17. Henceforth, they have calculated

the service tax payable on gross amount i.e. 9,73,648/- and

paid Rs. 2,74,187/- (in which Service Tax amounting to
Rs.1,46,047/- + Interest of Rs. 91,628/- + Penalty of Rs.

36,512/ -) through DRC-03 dated 14.10.2021.

Personal Hearing in the case was held on IO. 10.2023. Shri5

CharteredIV[atreshwari,Nitesh Sh PravinandJain ,

ir the hearingAccountants appeared on behalf of the
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and reiterated the contents of the oral and written submissions

made in appeal memorandum. Further, they requested some

time for making additional submission.

6. 1 have gone through the facts of the case, submission made

in the Appeal Memorandum, the submission made at the time of

personal hearing and the material available on record, The issue

before me for decision is whether the impugned order passed by

the adjudicating authority confirming demand of service tax

amount of Rs. 6,90,181/- along with interest and penalties,

considering the facts and circumstances of the case, is legal and

proper or otherwise. The dispute pertains to the period F.Y.

2015-16 & 2016-17.

7. It is observed that the demand of service tax vide Show

Cause Notice (supra) was raised against the Appellant on the

basis of the data received from Income Tax department. As per

the data received from Income Tax department, the Appellant

had received Rs. 25,36,545/- during FY. 2015-16 and Rs

21,49,216/- during F.Y. 2016-17. On the basis of documentary
evidence i.e. P & L Accounts and VAT Return filed for F.Y. 2015-

16 and 2016-17 submitted by the Appellant, I am of the

considered view that out of the gross receipt of Rs. 25,36,545/-

in F.Y. 2015-16, Rs. 17,30,655/- was not taxable service income

as the said income had been earned by the Appellant from sales

of goods; similarly out of gross receipt of Rs. 21,49,216/- during

F.Y. 2016-17, Rs. 10,29,520/- is not taxable service income as

the said income had been earned by the Appellant from sale of

goods, which was covered under negative list as per section 66D

(e) of the Act. Further, the remaining income of Rs. 8,05,890/-

in 2015-16 and Rs. 11,19,696/- in F.Y. 2016-17 were received

from service income. To claim the exemption Notification

33/2012-ST dated 20.06.2012 in 2015-16, the income in
preceding year i.e. F.Y. 2014-15 has to be less than

Rs. 10,00,000/-. 1 have gone through the documents submitted

by the Appellant for the F.Y. 2014-15 viz. P & L Account and

ai\
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VAT Return Bled, I find that out of total income Rs. 21,18,100/-

their service income for the said year is Rs. 6,88,545/- which is

less than basic exemption of Rs. 10 lakhs and the remaining

income Rs. 14,29,555/- pertains to sale of goods which is

evident from the VAT return filed for the F.Y. 2014-15. As it

was below the threshold limit i.e. 10 lakhs, I find that the

Appellant are allowed to take exemption of threshold value of

service income in F.Y. 2015-16 in terms of the provision of

Notification No. 33/2012-ST dated 20.06.2012. The income

details in F.Y. 2014-15 and F.Y. 2015-16 and 2016-17 is shown

as under:

Sr Description
No

Total Income1

Less-.Non-taxable value
2

(trading of goods)

Income from Service3

2015-16 f 2016-172014- 15

mT5–r]tT93221,18, 100

17,30,655* 1 10,29,52014,29,555*

8,05,890 11,19,6966,88,545

* in support the Appellant have submitted VAT Return for 2014-15 and

2015- 16.

8. In view of the above I find that the Appellant are collecting

income from the saLe of goods as well as from the service

provided by the Appellant in F.Y. 2015-16 and 2016-17. 1 also

find that the Appellant are collecting income from sale of goods

and from the service provided in F.Y. 2014-15. The taxable

service income received in F.Y. 2014-15 and 2015-16 is below

the threshold income of 10 lakhs; hence in F.Y. 2015-16 they

are eligible for exemption under Notification No. 33/2012-'ST

dated 20.06.2012 and therefore they are not liable to pay service

tax in the said period. In F.Y. 2016-17 the taxable income is

11,19,696/- which is above the limit of threshold as is Wided in

terms of Notification No. 33/2012-ST dated 20.06.20127 hence

in this year the Appellant are liable tp:@ ELK“ ”;=' ’“a}}
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Appellant submitted that the taxable income of the Appellant

should be Rs. 1,19,696/- after deducting 10 lakhs from income

Rs. 11,19,696/-, however, the Appellant had excess paid service

Tax amount of Rs. 1,46,047 with interest of Rs. 91,628/- and

penalty of Rs. 36,512/- through DRC-03, dated j4th October,

202 1 without claiming the exemption of 10 lakhs from service

tax liability in F.Y. 2016-17. The details of income in F.Y. 2016-

17 and service tax liability are produced as under:

Sr.

No.

1.

2.

3.

Description 2016- 17

Total Income

r -Hoods) as per

VAT Return

Income from Service

Less: 10 lakhs

Net Income

Service Tax liability @15%

: Lppellant

Excess paid by the Appellant

21,49 ,216

10,29,520

11, 19,696

10,00,000

1, 19,696

17,954

1,46,047

1 ,28,093

9. The adjudicating authority confirmed demand of Rs.

6,90,181/- for F.Y. 2015-16 and 2016-17 without considering

the fact that the gross income, which was derived from the

information based on the Income tax return includes both

income received from sale of goods and from service rendered by

the Appellant. I find that the Appellant are not liable to pay

service tax in F.Y. 2015-16 at all and in F.Y. 2016-17 they will

be liable to pay service tax only on the taxable value Rs.

1,19,696; which will come to Rs. 17,954/- (Rs. 1, 19,696 * 15%).

Therefore excess tax, interest and penalty paid by the Appellant
is liable to be refunded.

analysis, the Appeal is partly10. In the light of forgo!
lra ,+10

(<
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allowed.

11. wild@afgmarw wftm©rfMqaRtqaNt#elba Wm{I

The appeal filed by the appellant stands disposed of in
above terms.

aTM ( araw)

Dated: JC .10.2023

Att'\'@
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BY RPAD / SPEED POST

Sh. Aswhin Kumar Ramniklal Vyas,

B-24, Avani Park, Nr. Vishwamitra Society,

Vejalpur Road, Jivrajpark,
Ahmedabad– 380 051

To

Appellant

The Assistant Cornrnissioner

C:GST & Central Excise

Division VIII, Ahmedabad.

Respondent

Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad
Zone.

2. The Commissioner Central GST, Ahmedabad South.

3. The Asstt. Commissioner, CGST, Division-VIII, Ahmedabad

South.

4. The Asst:t. Commissioner (HQ System)

Ahmedabad South (for uploading the OIA) .

,hua,d File.

6. P.A. File.

Central GST,

11




